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Blind Citizens Australia

Guide to Using the                                                   Disability Discrimination Act (DDA)

What is the DDA?

The Federal Disability Discrimination Act 1992 (Cth) is the primary Act protecting the rights of people with disabilities in Australia. It covers discrimination against people in many aspects of life including accommodation, education, employment, goods and services, and access to premises just to name a few. 

Even if a business or organisation is operating from overseas, it is still subject to the requirements of the Disability Discrimination Act as long as it is providing a service that can be accessed by Australians.

How can I use the DDA without lodging a complaint?

The DDA can be used as a tool in advocacy work even before a formal complaint has been made. If writing a letter, for example, it can sometimes be useful to reference the Disability Discrimination Act and explain the section that has been breached. For example

Section 24 of the Disability Discrimination Act 1992 (Cth) requires that the provision of goods, services and facilities must not discriminate against a person with a disability. 

Please refer to BCA’s fact sheet on writing effective complaint letters for further information.

Alternatively, if addressing the matter in person, you might like to inform the individual you are dealing with that fixing the problem may prevent them from being subject to future complaints under the Disability Discrimination Act. Often, discrimination occurs simply out of ignorance, so you might find that once the other party has a thorough understanding of the problem and the requirements under federal law, the matter will be resolved quite quickly.

When should I lodge a complaint under the DDA?

If you do not feel that it is possible for the problem to be resolved informally, you might like to think about lodging a complaint of disability discrimination with the Australian Human Rights Commission. This is a free process and it is generally recommended that you lodge your complaint within 12 months from the date that discrimination has occurred. 

It is important to understand that each state and territory also has its own state-based legislation that protects people against disability discrimination; so breaches of this legislation can be lodged with and investigated by state and territory anti-discrimination bodies. It can sometimes be confusing to know whether to lodge a complaint at a state or federal level, but often this will depend on which legislation includes better provisions for the type of discrimination you have experienced. You may be able to contact a community legal centre to seek clarification on this point; however below are a few things to consider when determining where to lodge your complaint.

If you are complaining about a commonwealth agency or federal body, your complaint will need to be lodged with the Australian Human Rights Commission rather than a state anti-discrimination body.

You cannot lodge a complaint alleging discrimination under the DDA in the Federal Court of Australia until the complaint has first been lodged with and terminated by the Australian Human Rights Commission. For further information please see section ‘What happens if my complaint can’t be resolved?’ below in this fact sheet.

The Australian Human Rights Commission cannot investigate               a complaint that has already been lodged with a state                    anti-discrimination body. This means that if you lodge your complaint at the state level and do not reach a satisfactory outcome, you cannot then take the matter to the Australian Human Rights Commission. 

If a complaint that has been lodged with a state anti-discrimination body is not resolved and is then advanced to the state tribunal, this is a free process. If, on the other hand, a matter is not resolved with the Australian Human Rights Commission and you then decide that you would like to file the matter in the Federal Court, this will come at a significant cost. Statistically though, 3 per cent of cases that go through the Australian Human Rights Commission are brought before the Federal Court and over 90 per cent are resolved through conciliation.

Can I choose to have someone else represent me in the complaint process?

Yes. If you feel like you might need a bit of extra help, with the complaint process, you can nominate an advocate, solicitor or union representative to act on your behalf. You will need to ensure that their name and contact details are included in your complaint, as well as a statement explaining that you would like to nominate this person to act on your behalf.

What should I include in my complaint?

· Your name and contact details;

· If nominating someone to represent you, their name and contact details, as well as a statement indicating that you would like them to represent you in the case;

· Name and contact details of the party you wish to complain about;

· The reason for you lodging a complaint, for example you are a person with a disability;

· Details about what happened and when it happened;

· Reference to the particular section of the Disability Discrimination Act that applies to your complaint;

· Information about the outcomes you are seeking to resolve the complaint;

· Information or supporting evidence, showing any steps you may have already taken to resolve the complaint.

How do I know which Section of the DDA my complaint falls under?

If you aren’t sure which section of the Act applies to your case, you might like to phone the Australian Human Rights Commission’s National Information Service on 1300 656 419 to clarify this. Bearing this in mind, the majority of complaints lodged by people who are blind or vision impaired will usually fall under the following sections:

· Sections 15-29: Assistance animals

· Section 15: Discrimination in employment

· Section 22: Education

· Section 23: Access to premises

· Section 24: Goods, services and facilities

· Section 25: Accommodation

How do I lodge my complaint?

You can lodge a complaint online or download a copy of the Commission’s complaint template in Word format at:

http://www.humanrights.gov.au/complaints/lodge-complaint
Once your complaint has been drafted and you are ready to lodge it, you can either send it by email to:

newcomplaints@humanrights.gov.au.

Or send a hard copy to: 

Director

Investigation and Conciliation Service
Australian Human Rights Commission
GPO Box 5218
Sydney NSW 2001

The Australian Human Rights Commission can also assist you                   to draft your complaint. To contact the Australian Human Rights Commission’s National Information Service, Phone 1300 656 419              or 02 9284 9888. Alternatively, you can send an email to complaintsinfo@humanrights.gov.au.

What will happen after my complaint has been lodged?

Once your complaint has been lodged with the Human Rights Commission, it will be assigned to a conciliator who may contact you to obtain further information about the complaint. 

The conciliator will then contact the respondent (the person you are complaining about) to inform them that a complaint has been lodged and will provide them with a copy of your complaint. 

The respondent may then be asked to provide specific information, or a detailed report in response to the complaint. Once this has been received by the Commission, the conciliator will contact you to inform you of the response.

If it is deemed appropriate, the conciliator will invite you and the respondent to participate in a conciliation conference to try and resolve the complaint. It is important to understand that the Commission cannot force the other party to attend conciliation.                       In some cases, conciliation is not even necessary; with matters  being resolved through written correspondence, or by messages being passed through the conciliator.

What is Conciliation?

Conciliation provides both parties involved in the dispute with an opportunity to come together and discuss how the complaint might be resolved in the presence of a neutral third party (the conciliator). The conciliator is not an advocate for your case and does not take sides. They play an impartial role and help to facilitate discussion, but may also be able to provide useful information about the law and how it has been interpreted.

Conciliation may take place either face-to-face or over the telephone, depending on geographic boundaries and the preferences of those involved. It is, however, ultimately up to the conciliator to determine arrangements for the conciliation process.

If you wish to have an advocate or support person, such as a friend or family member participate in the conciliation process, you will need to organise this in advance and let the conciliator know the name and contact details of the person that you have nominated.

What happens during a conciliation conference?

Conciliation is a confidential process and as such, you will be asked to agree not to discuss the conference proceedings with anyone else. 

You will usually have some private time with the conciliator prior               to the respondent entering into the discussion and, at various other stages throughout the conciliation process. You can also ask for a break at any stage if you wish to have more private time with the conciliator, your support person or advocate. What is said during these private conversations will generally be kept confidential.

After your first period of private time with the conciliator, you will usually enter into discussion with the respondent and the conciliator about the nature of the complaint and where each party stands in relation to the matter.

You will then enter into discussion about how the complaint might             be resolved. This can either take place with all three parties present at the one time, or might involve you and the respondent being in separate rooms and having the conciliator pass messages between the two.

You are not obligated to agree with anything on-the-spot during the conciliation process and can advise the conciliator that you would like some time to think about the outcomes further before committing to a resolution. 

If your complaint is not resolved during conciliation, the conciliator can help facilitate further negotiations by passing on phone messages, or written correspondence between the two parties afterwards.

For more information about conciliation, including examples of conciliation outcomes, you can visit the Australian Human Rights Commission’s website at: http://www.humanrights.gov.au/complaints/complaint-guides/conciliation-how-it-works.

What happens if my complaint can’t be resolved?

If the Human Rights Commission feels that there is no way for the complaint to be resolved through conciliation, they may make the decision to terminate the complaint. From the date of termination, you will have 60 days in which to file the complaint in the Federal Court of Australia if you wish to progress the matter further. 

It is important to understand that while lodging a complaint with the Australian Human Rights Commission is a free process, you will need to cover your own legal costs in order to pursue the matter in the Federal Court of Australia. There are, however, various options that may be available to help you cover these costs. Blind Citizens Australia would be only too happy to assist you to explore these options further.

Note:

Aspects of this guide were developed with reference to information and publications from the Australian Human Rights Commission. Further information and resources about disability rights and the Disability Discrimination Act 1992 (Cth) are available on the Australian Human Rights Commission’s website at: http://www.humanrights.gov.au/our-work/disability-rights. 
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